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® Z2RE®, F6l4 T,
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The Contractual Status in the Context of Rule of Law in China
From Rational Regulation to Virtue Identity QI Tonghui - 1 -

The essence of “rule of law in China” is the governance based on rational choice and contractual pro-
visions, meanwhile the rational regulation is rooted in rules. Although in this context of the rule of law, it
still contains “status” based on “virtues”. In the sense of “rational regulation”, the rule of law needs
contracts, but it needs more “contractual status” in the sense of “virtue identity” . We can not replace
status by contract only relying on the old path of “from status to contract” . Connecting with the mode of
“ absolute-true status” - “relative-false status” built by contract and virtues, “contractual status” can pro-
vide distinguishment, birthright and duty for the rule of law.

Key Words Rule of Law; Virtues; Contract; Status; Contractual Status

Qi Tonghui, Ph.D. in Law, Associate Professor of Southwest University of Political Science and Law,
School of Administrative law.

On Three Types of Rule of Law Assessment
A Comparative Study of Rule of Law Assessment at Home and Abroad MENG Tao + 16 -

Rule of Law Assessments at home and abroad have complicated backgrounds, which can be divided in-
to three types: quantitative assessment, qualitative assessment and construction assessment. Quantitative as-
sessment based on positivism, emphasihing on theory of formalist rule of law and pursuing to reflect the at-
tribute of the Rule of Law objectively by data, with a standardized method step: defining the concept of the
Rule of Law, defining various variables and Indicators, collecting data, and then calculating and reviewing
the result. Qualitative assessment based on Hermeneutics and substantive theory of Rule of Law, which only
professionals can perform, gives the value judgment of Rule of Law into practical phenomenon and has flexi-
ble multi-evaluations. Construction assessment is interim evaluation in the period of transition, based on le-
gal system theory and Rule of Law theory, social indicator theory and performance evaluation methods, led
by the government, pursuing to promote the rule of law generated. But it has some structural defects, such
as weak theoretical foundation, the subject confused with the object, indicator paying more attention to in-
put than result and method being not precise enough. Construction assessment needs to be improved in the fu-
ture, and the true meaning of Rule of Law assessment should be developed.

Key Words Rule of Law Assessment; Quantitative Assessment; Qualitative Assessment; Construc-
tion Assessment

Meng Tao, Ph.D. in Law, Assistant Professor of Renmin University of China Law School.

Possibilities and Difficulties of Replacing the Administrative
Acts by Legal Relationship ZHAO Hong - 32 -

Because of the significant functionalization and formalization of administrative acts, they finally become
— 176 —
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the core of traditional administrative law doctrines. But changes of practices and updates of the tasks of the
administrative law highlight many flaws of the concept of administrative acts. The innovators tried to replace
the administrative act with the administrative legal relation in order to complete the shift of administrative law
doctrine. This theory demonstrates many benefits in the theoretical methodology that the concept of adminis-
trative act does not enjoy, and is also more consistent with the increasingly complex and diverse administra-
tive practices. However, the short development of the concept of legal relationship exposed many limita-
tions. These difficulties not only confine it to be the new “Archimedean point” of the administrative law but
also hurdle the dogmatic shift of the modern administrative law. Nevertheless, its theoretical value as a new
tool in the legal interpretation and evaluation should not be overlooked. Because of the respective irreplacea-
ble superiority of the legal relations and the administrative act, the administrative law is more likely to enter
the “dual-cores era” in the future.

Key Words Administrative Acts; Dogmatic of the Administrative Behavior; Administrative Legal
Relationship

Zhao Hong, Ph.D. in Law, Professor of College of Comparative Law of China University of Political Sci-

ence and Law.
Objective Imputation or Subjective Imputation? ZHUANG Jin + 55 -

There is no feasibility in two core principles of the objective imputation theory. The determination of the
prohibited risk must be based on the actor’s subjective ability, so the principle of risk creation and realiza-
tion cannot be established at the objective level. The theory of risk reduction and reformation refers to hypo-
thetical results, and the nature of the theory is the assumed causality, so it should be objected. To avoid the
unreasonable expansion of result responsibility, the idea of objective imputation, as well as the old thinking
of subjective imputation mehely based onfacts, should be objected. It is recommended to accept the thinking
of subjective imputation based on norm, which maintains that to judge the imputation of result, the relation
between the actor’s subject and the result, which is based on the prohibited risk, should be established.

Key Words Objective Imputation; Subjective Imputation; Imputation of Result; Prohibited Risk

Zhuang Jin, Ph.D. in law, Associate Prefessor of Law of Sun Yat-Sen University Law School.

Theoretical Summary and Consideration about China’s Criminal Evidence Competence
ZONG Bo + 72 -

China’s evidence competence means that evidences without competence can’t be the proof of verdict. The
essentials of evidence competence are relevance, legality of means of collecting evidence and conditions to
ensure the reliability of evidences. Under the current procedural system, evidence competence rules can’t
play a role in insulating unqualified evidences from inner conviction forming process, therefore some other
measures should be taken to promote the effectiveness of rules. The concept of relevance should be clear e-
nough to make it effective in excluding irrelevant evidences. The regulations on legality of means of collecting
evidence must be improved to enhance it’s effectiveness. The rules of ensuring reliability should be more flex-
ible and the conditions to endanger reliability should be listed more completely.

Key Words Evidence Competence; Exclusion; Elements
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